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§ 689.7 [Amended~
b. Change“DCC, 0CC,” to“the

Division of Contracts,Policy, and
Oversightor Division of Grantsand
Agreements,theOffice of theGeneral
Counsel,”in§ 689.7(a).

IFR Doe. 94—17779 Filed 7—21—94; 8:45 am)
BILUNG CODE 7555-01-P

FEDERAL COMMUNICATIONS

COMMISSION

47 CFR Parts 2 and 15
(ET DocketNo. 93—1;FCC 94—18$~

RadioScannersThatReceiveCellular
TelephoneTransmissions

AGENCY: FederalCommunications
Commission.
ACTION: Final rule; petition for
reconsideration.

SUMMARY: This MemorandumOpinion
andOrderdeniesapetition for
reconsiderationof newregulationsthat
denyequipmentauthorizationto radio
scannerscapableof receiving
transmissionsin theDomesticPublic
CellularRadioTelecommunications
Service.Thisactionistakenin response
to a petitionfor reconsiderationfiled by
KenwoodCommunicationsCorporation.
Theintendedeffectof thisaction is to
helpensurethe privacyof cellular
telephoneconversations.
EFFECTIVE DATE: July 22, 1994.
FOR FURThER INFORMATION CONTACT:
DavidWilson, Office of Engineeringand
Technology,(202)653—8138.
SUPPLEMENTARY INFORMATION: This is a
summaryof theCommission’s
MemorandumOpinionand Orderin ET
DocketNo. 93—1, FCC94—183, adopted
July 8, 1994, and releasedJuly 19, 1994.
The full text of this decisionis available
for inspectionandcopyingduring
normalbusinesshoursin theFCC
DocketsBranch(Room 230),1919M
StreetNW., Washington,DC. The
completetext ofthis decisionalsomay
be purchasedfrom theCommission’s
duplicatingcontractor,International
TranscriptionServicesat (202)857—
3800or 2100M StreetNW., Suite 140,
Washington,DC 20037.

Summaryof theMemorandumOpinion
and Order

1. By this action,theCommission
deniesarequestby Kenwood
CommunicationsCorporation
(Kenwood)for reconsiderationof
portionsof therulesadoptedin the
Reportand Orderin this proceeding.
Theseruleswereadopted in responseto
theTelephoneDisclosureandDispute

ResolutionAct (TDDRA), Pub.L. 102—
556,andgenerallyprohibit the
manufactureandimportationof radio
scannerscapableof receivingcellular
telephonecommunications.SeeReport
andOrderin E~DocketNo.93—1, 58 FR
25574,April 27, 1993.

2. In its Petitionfor Reconsideration,
Kenwoodraisesthreeissues.First, it
arguesthat the deadlinesfor complying
with therulesadoptedin this
proceedingshouldbe extended.Second,
it requeststhat scannerssold to Military
Affiliate RadioService(MARS) and
Civil Air Patrol(CAP) licenseesbe
exempt from the regulationsadopted in
thisproceeding.Finally,it arguesthat
thedefinition of “readilyalteredby the
user” thatwasadoptedin this
proceedingshould includeonly
scannersthat canbemodified “quickly”
by “non-technical”consumers.There
werenocommentsfiled in responseto
theKenwoodpetition.

3. Implementation dates.Kenwood
contendsthattheApril 26, 1993,cutoff
datefor equipmentauthorizationand
theApril 26, 1994, cutoffdatefor
manufactureand importationof
scannersthatdo not complywith the
new rulesdo not providesufficienttime
to designandbuild newproductsto
replacethosebeingprohibited.This
shortperiodof time is, however,
mandatedby theTDDRA andreflects
thepositionof Congressthat reception
of cellularcommunicationsby meansof
scanningreceiversis aseriousproblem
thatmustbe resolvedexpeditiously.
Accordingly,we aredenyingKenwood’s
requestfor anextensionof thecutoff
dates.

4. Exemptionfor equipmentsold to
MARS andCAP licensees.Kenwood
statesthat it manufacturestwo-way
transceiversthataregenerallysetup to
operateonly on frequenciesavailable
within aparticularradio service.
Kenwoodindicatesthat someof its
transceiversareroutinelymodifiedat its
factory to operateon additional
frequencies,suchasthoseusedby
MARS andCAP licensees,in orderto
accommodatetheneedsof its
customers.Kenwoodstatesthat these
factorymodificationscanresult,
incidentally, in theability to scan
cellulartelephonefrequencies.

5. We seeno reasonwhy it is not
possibleto manufactureequipmentto
operateon MARS andCAP frequencies
without resultingin thatequipmentalso
havingthecapability to receivethe
cellularfrequencies,sinceMARS and
CAP frequenciesarefar removedfrom
thecellularfrequencies.Consequently,
we find that thereis no technical
justification for exemptingscanning
equipmentfrom the rulesadoptedin

this proceedingbasedon its intended
useby MARSor CAP licensees,andwe
aredenying Kenwood’s request.

6. Thedefinitionof “readilyaltered
by the user.”Kenwoodrequeststhat we
modify thedefinitionof “readily altered
by the user” to includeonly devicesthat
canbequickly modifiedby “non-
technicalconsumers.”

7.WebelievethatKenwood’s
proposeddefinitionwould makeit too
easyto modify scanners.Most of the
examplesgivenin our definition of
scannersthat canbe“readily alteredby
the user”aremodificationsthat perhaps
could not be doneby “non-technical
consumers.”Yet, theyareexamplesof
preciselythekind of easymodifications
thatwebelievetheTDDRA was
intendedto prohibit.

Accordingly,wearerejecting
Kenwood‘s request.

8. In accordancewith theabove
discussionandpursuantto theauthority
containedin Sections4(i), 302and303
of theCommunicationsActof 2934, as
amended,and theTelephoneDisclosure
andDisputeResolutionAct,it is
orderedthat thePetition for
Reconsiderationfiled by Kenwood
CommunicationsCorporationis denied.

9.For further informationon this
proceeding,contactDavid Wilson,
TechnicalStandardsBranch,Office of
EngineeringandTechnology,at (202)
653—8138.

List of Subjects in 47 CFRParts2 and
15

Communicationsequipment,
wiretappingandelectronicsurveillance.
FederalCommunicationsCommission.
William F. Caton,
ActingSecretary.
(FR Doe. 94—17845Filed 7—21—94; 8:45 aml
BILUNG CODE 6712-01-.M

DEPARTMENT OF ThE INTERIOR

Fish and Wildlife Service ~ ~_q.i4
5OCFR Part 17

Endangered and Threatened Wildlife
and Plants;90-Day Finding and
Commencement of Status Review for a
Petition To List the Southern Rocky
Mountain Population of the Boreal
Toad as Endangered

AGENCY: Fish andWildlife Service,
Interior.
ACTION: Notice of petition findings and
initiation of statusreview.

SUMMARY: TheU.S. FishandWildlife
Service(Service)announcesa90-day
finding for apetition to addthe
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southernRockyMountainpopulationof
theborealtoad(Bufoboreasboreas)to
theList ofThreatenedandEndangered
Wildlife. TheServicefinds thepetition
presentssubstantialinformation
indicatingthat the requestedactionmay
bewarranted.
DATES: Thefinding announcedin this
noticewasmadeonJuly 14, 1994.
Commentsandmaterialsneedto be
submittedby September20, 1994,to be
consideredin the 12-monthfinding.
ADDRESSES:Information,comments,or
questionsconcerningthis petitionmay
besubmittedto theField Supervisor,
U.S. FishandWildlife Service,
EcologicalServices,730 SimmsStreet.
Suite 290,Golden,Colorado80401.The
petition,finding, andsupporting
documentsareavailablefor public
tnspection,by appointment,during
normalbusinesshoursattheabove
address.
FOR FURTHER INFORMATION CONTACT:
Terry Ireland,U.S. FishandWildlife
Service,EcologicalServices,764
HorizonDrive, SouthAnnexA, Grand
Junction,Colorado81506—3946.
telephone,(303) 243—2778.

S~dPPLEMENTARYINFORMATION:

Background

Section4(b)(3)(A) of theEndangered
SpeciesAct (Act) of 1973,asamended
(16 U.S.C. 1531et seq.),requiresthatthe
Servicemakea fInding on whethera
petition to list, delist, orreclassifya
species.or to reviseacritical habitat
designationpresentssubstantial
s(:ientificandcommercialinformation
to indicatethat thepetitionedaction
maybewarranted.To themaximum
extentpracticable,this finding is to be
madewithin 90 daysof thereceipto
the petition,and thefinding is to he
promptly publishedin theFederal
Register.If the finding is positive, the
Servicealso is requiredto commencea
reviewof thestatusof thepetitioned
species.
~The Ser~i~announcesa90-day
6ndingon apetition requestingthe
Serviceto list asendangeredthe
southernRocky Mountainpopulationof
the “westernboreal toad” (Bufoboreas
horpa.s)andinitiatesa statusreview.

A petitiondatedSeptember27, 1993,
wasreceivedby theServicefrom the
BiodiversityLegalFoundationandDr.
PeterHovinghon September30. 1993.
The petitionrequestedthatthesouthern
RockyMountainpopulationof the
“westernboreal toad” he listedas
endangeredandthat critical habitathe
designated.

The Act allowstheServiceto list
distinctpopulationsegmentsof
~ertehratefish andwildlife. Physical

andclimaticcharacteristicsof theGreat
DivideBasinseparateborealtoadsin
thesouthernRockyMountains(New
Mexico, Colorado,andsoutheastern
Wyoming) from populationsin the
WasatchandUinta Mountainsof Utah
to the westand theWind RiverandSalt
RiverRangesof Wyoming to thenorth.
The Basin’shot,dry summers,lackof
availablewater,andhighdesert
vegetationprovide unsuitablehabitat for
thetoad.Movementoftoadsbetween
thesouthernRockyMountainsand
populationsin westernWyoming and
easternUtahis unlikely becauseof the
greatdistance(>165km (100miles)) and
harshenvironment.Becauseof this
geographicisolation, possiblegenetic
differentiationexistsbetweentoadsin
thesouthernRockyMountainsandthe
remainderof their range(Blair 1964.
Hubbard1972).Consideringthese
factors,theServicebelievesthe
southernRockyMountainpopulationof
theborealtoad is adistinctpopulation
segment.

A statusreviewwasfirst initiated for
thesouthernRockyMountain
populationof B. b. boreasby anoticeof
reviewpublishedJanuary6, 1989 (54 FR
554).At thattime thepopulationwas
designatedasacategory2 candidate,
meaningthatmoreinformationwas
neededbeforea decisioncould bemade
asto whetherthis populationshould he
listed.

Borealtoadswereoncecommon
throughoutmuchof thehigher
elevationsin Colorado(Burgerand
Bragg1946, Smithet a!. 1965,
Hammerson1989)andin theSnowy
andSierraMadre Rangesof
southeasternWyoming (Baxterand
Stone1985).Boreal toadswerefound at
only threelocalitiesat thesouthern
peripheryof theirrangein theSanJuan
Mountainsof NewMexico:Lagunitas.
Canjilon.andTroutLakes(Campbell
andDegenhardt1971,Jones1978.New
Mexico Departmentof GameandFish
1988).

Declinesin isolateddemeswerefirst
documentedin NewMexico in themid-
1980’s (WoodwardandMitchell 1985.
Carey1987)andin Coloradoand
southernWyoming from 1986 through
1988 (Cornet al. 1989). Borealtoadsare
listedasendangeredby theStateof New
Mexico andarethoughtto be extirpated
(NewMexico Departmentof Gameand
Fish 1988). Surveysconductedin 1989
and1993revealedno populationsat the
threepreviouslyknown SanJuan
Mountain locationsin Rio Arriba
County,NewMexico (CharliePainter.
N~wMexico Departmentof Gameand
Fish,pets.comm., 1993).Carey(1993)
alsodocumentedtheextirpationof it
domesin theElk andWest Elk

Mountainsof west-centralColorado.
Corn eta!. (1989)found thatboreal
toadswereabsentfrom 83 percentof
locationsin Coloradopreviouslyknown
to containtoads.Subsequentsurveys
conductedby theServiceandothersin
Coloradoindicatethatborealtoads
continueto disappearfrom traditional
localitiesorareabsentfrom locations
that containsuitablehabitat(Steve
Corn,NationalBiological Survey,
unpubi.data,1993;Hammerson1989).
No toaddemeshavebeenconfirmedin
Wyoming since1987(S. Corn,pers.
comm.,1993).

No single factorknown to causedirect
lossof borealtoadsin thesouthern
RockyMountainpopulationappearsto
beproducingrange-widedeclines.
Thosefactorsthatappearcapableof
affectingapopulationthroughoutall or
mostof its rangecannotcurrentlybe
linked to thedeclineof thesouthern
RockyMountainpopulationofthe
borealtoad.Low impactrecreational
activitiessuchashiking, camping,
wildlife viewing, nonmotorizedboating.
andfishing may occasionallydisrupt
breedingpairsor tramplerecently
metamorphosedjuvenilesalong
shorelines(Campbell1970).High
impactresourcemanagementstrategies
suchas timberandgrazingmayalteror
causethedestructionof borealtoad
habitat.Otherfactorsthatmay directly
impact borealtoadsarewaterretention
projects,changesin wateravailability.
competitionandpredationby native
andnonnativespecies.andfishery
managementactivities.Stateagencies
haveregulationsto protectthesouthern
RockyMountain populationof the
horeal toadfrom “take,” b~tthese
measuresin generaldo nothingto
protectthetoad’shabitatfrom
degradationor to protectthetoadsfrom
otherthreats.

Factorsthatmay causeindirect lossof
toadsincludeacid rain, pollution,and
ultraviolet radiation.Thepotential
effectsof acid rain, pollution,ultraviolet
radiation,andnaturalpopulation
fluctuationsremainunknownandmay
be workingsynergisticallywith other
environmentaloranthropogenicfactors
to causedeclinesin toad populations.
Carey(1987, 1993)indicatedthatthe
proximatecauseof thewidespread
declineof horealtoadsin northernNew
Mexico andwest-centralColoradowasa
resultof infectionby Aeromonas
hvdrophila bacteria(red-legdisease).
However,A. hydrophila is commonin
themicrofaunacarriedby amphibians,
andit doesnot causeinfection ordeath
in healthy individuals. Asaresult, toads
likely werestressedby otheradverse
environmentalfactors,suchasthose


